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This is a decision on appeal fromthe final rejection of
claims 1 through 20, all of the clains pending in the present

appl i cation.
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The present invention relates to a device for
controlling the drive of a power w ndow for an autonobile.
I ndependent claim1l1 is reproduced as foll ows:

1. A device for controlling the drive of a power w ndow,
wherein said drive includes a switch that, when noved into an
operated state, actuates an electrically powered driving
source to raise or |ower a door glass conprising:

an automatic continuation nmeans for automatically hol ding
the operated state of the switch so as to continuously raise
or | ower the door glass; and

a therm stor nmeans disposed in the vicinity of the
driving source for shutting off electricity to the driving
source as a result of heat generated by a driving source
| ocki ng current which flows through the therm stor upon
conpl ete cl osure or conplete opening of the door glass, and
for shutting off electricity supplied to the driving source as
a result of heat generated by the driving source from an
over| oad condition.

The Exami ner relies on the follow ng references:

Lem r ande 4, 394, 607 July 19,
1983
Sobi epanek et al. 4,716, 486 Dec. 29, 1987

( Sobi epanek)

Clainms 1 through 20 stand rejected under 35 U.S.C. § 103

as being unpatentabl e over Lem rande and Sobi epanek.
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Rat her than reiterate the argunments of Appellants and the
Exam ner, reference is made to the briefs* and answer for the
respective details thereof.

OPI NI ON

W will not sustain the rejection of clains 1 through 20
under 35 U.S.C. § 103.

The Exam ner has failed to set forth a prim facie case.
It is the burden of the Exam ner to establish why one having
ordinary skill in the art would have been led to the clained
i nvention by the express teachings or suggestions found in the
prior art, or by inplications contained in such teachings or
suggestions. In re Sernaker, 702 F.2d 989, 995, 217 USPQ 1, 6
(Fed. Cr. 1983). "Additionally, when determ ning
obvi ousness, the clained invention should be considered as a
whol e; there is no legally recogni zable 'heart' of the
i nvention." Para-Ordnance Mg. v. SGS Inporters Int’'l, Inc.,

73 F.3d 1085, 1087, 37 USPQd 1237, 1239 (Fed. G r. 1995),

! Appellants filed an appeal brief on Novenber 19, 1996.
Appel lants filed a reply brief on January 14, 1997. The
Exam ner in response to the reply brief mailed a comunication
on February 24, 1997 stating that the reply brief has been
entered and consi der ed.
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cert. denied, 519 U S. 822 (1996), citing W L. Core &
Assocs., Inc. v. Garlock, Inc., 721 F.2d 1540, 1548, 220 USPQ
303, 309 (Fed. Gir. 1983), cert. denied, 469 U. S. 851 (1984).
Appel | ants argue on pages 9-12 of the brief, that neither
reference teaches or suggests positioning a thermstor in the
vicinity of the driving source to shut off electricity to the
driving source as a result of heat generated by the driving
source fromthe overload condition. On page 2 of the reply
brief, Appellants further argue that neither reference teaches
or suggests the two functional Iimtations recited in
Appel lants' claimfor a therm stor neans for shutting off
electricity to the driving source as a result of heat
generated either by (1) a driving source |ocking current which
flows through the therm stor upon conplete closure or conplete
openi ng of the glass door, or (2) the driving source from an
overload condition. In particular, Appellants argue that
Sobi epanek, taken as a whole, actually teaches against the
af orenenti oned functional limtations. Appellants point out
t hat Sobi epanek teaches that if the thermstors 17 and 18 were

nmechani cally nounted in the vicinity of the notor windings 1
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and 2 so as to achieve the second recited function to shut off

the electricity to the
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driving source when heated by heat radiated fromthe driving
source itself, the thermstors 17 and 18 could not achieve the
stated objective of rapid restarting of the notor after a
nonment ary stoppage. The heat radiated fromthe notor itself
woul d del ay such restarting.

Turning to each of Appellants' independent clains, we
find that claim1 recites

a therm stor nmeans disposed in the vicinity of the
driving source for shutting off electricity to the
driving source as a result of heat generated by a
driving source |ocking current which flows through
the therm stor upon conplete closure or conplete
openi ng of the door glass, and for shutting off
electricity supplied to the driving source as a
result of heat generated by the driving source from
an overl oad condition.

Simlarly, we find that Appellants' claim®6, which is the only
ot her independent claim recites

a therm stor means disposed in the vicinity of the
driving source and electrically connected between
said driving source and source of electrical power
for shutting off said power to said driving source
when heated by a driving source | ocking current

whi ch flows through the therm stor upon conplete

cl osure or conpl ete opening of the door glass, and
for shutting off electricity to said driving source
when heated by heat radiated fromthe driving source
itself as a result of an overl oad condition.
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W note that in the Exam ner's answer, the Exam ner
relies on Sobiepanek for the teaching of placing the
therm stor in the vicinity of the electric notor so that the
el ectric notor wll heat the thermstor. Upon a closer
readi ng of Sobi epanek, we find that Sobi epanek teaches away
fromthe Exam ner's findings.

In colum 1, |ines 16-21, Sobi epanek teaches that when
the current intensity increases in the circuit, the prior art
therm stor undergoes a tenperature rise which tends to reduce
the supply current as well as the term nal voltage of the
excited wi nding possibly to such an extent that this w nding
I's put out of service. In colum 1, lines 43-49, Sobi epanek
teaches that one of the objects of Sobiepanek's invention is
to propose an electric notor in which the provision is made
for an overcurrent protection device conprising therm stors,
in which the voltage supply to the windings is not totally
affected at the tine of a nonentary stoppage and which is
capabl e of restarting rapidly after the cause of said stoppage
has been renobved. 1In colum 1, lines 50-64, Sobiepanek
teaches that in order to achieve this object, the electric
not or proposed in accordance with the invention conprises a

7
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rotor, at least two notor w ndings and a device for providing
protection agai nst overcurrent in the notor w ndings
conprising therm stors having a positive tenperature
coefficient. |In accordance wth a distinctive feature of the
protective device, Sobiepanek teaches that the device
conprises at |least two parallel therm stors each nounted in
series wwth at |east one notor winding. Thus, in the event of
st oppage of the notor, the therm stor associated with the
conti nuously excited wi nding undergoes a tenperature rise.
When the cause of the stoppage has been renoved, the w nding
whose therm stor is not heated up is supplied at a nornal

vol tage, thus permtting restarting of the notor.

In colum 2, |ines 20-44, Sobi epanek teaches that Fig. 1
shows a schematic representing an electric notor equi pped with
two therm stors 17 and 18, which are connected in series with
two notor wwndings 1 and 2. In colum 2, |ines 45-50,

Sobi epanek teaches that the operation device is such that when
there is a nonent of accidental stoppage of notor w nding 1,
then therm stor 17 undergoes a tenperature rise while

therm stor 18, which is located in the circuit of the

unexcited notor winding 2, remains at its normal operating
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point. At the time of release of the notor, circuitry is used
to swtch to notor winding 2, which is then supplied under
normal conditions, because therm stor 18 has not been heated.
Therefore, the notor is able to have a rapid restart. Thus,
the therm stors 17 and 18 are not placed in the vicinity of
the electric notor because both therm stors woul d have been
heat ed, thereby preventing a rapid restart.

Therefore, we find that the Exam ner has failed to show
any evidence of a teaching or suggestion of placing the
therm stors in the vicinity of the electric notor so that the
el ectric notor heats themup to cause themto cut off the
current to the electric notor.

We are not inclined to dispense with proof by evidence
when the proposition at issue is not supported by a teaching
in a prior art reference or shown to be conmon know edge of
unquesti onabl e denonstration. Qur review ng court requires
this evidence in order to establish a prina facie case. Inre
Pi asecki, 745 F.2d 1468, 1471-72, 233 USPQ 785, 787-88 (Fed.
Cir. 1984); In re Knapp-Mnarch Co., 296 F.2d 230, 232, 132

USPQ 6, 8 (CCPA 1961); In re Cofer, 354 F.2d 664, 668, 148

USPQ 268, 271-72 (CCPA 1966). Furthernore, our review ng
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court states in In re Piasecki, 745 F.2d at 1472, 223 USPQ at
788, the follow ng:

The Suprenme Court in Grahamv. John Deere Co., 383
US 1 (1966), focused on the procedural and
evidentiary processes in reaching a concl usion under
Section 103. As adapted to ex parte procedure,
Grahamis interpreted as continuing to place the
"burden of proof on the Patent O fice which requires
it to produce the factual basis for its rejection of
an application under section 102 and 103". CGiting
In re Warner, 379 F.2d 1011, 1016, 154 USPQ 173, 177
( CCPA 1967).

We have not sustained the rejection of clains 1 through
20 under 35 U. S.C. 8§ 103. Accordingly, the Exam ner's

deci sion i s reversed.

REVERSED
LEE E. BARRETT )
Adm ni strative Patent Judge )
)
)
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M CHAEL R FLEM NG
Adm ni strative Patent Judge

ANI TA PELLMAN GROSS
Adm ni strative Patent Judge
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